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PROCEEDINGS

(Defendant present.)

THE CLERK: Criminal No. 92-181, United States of

America v. Deborah Gore Dean. We have Bruce Swartz and Claudia

Flynn for the government, Stephen Wehner for Ms. Dean.

MR. WEHNER: Good morning, Your Honor.

THE COURT: All right, good morning, counsel. The

probation officer, Mr. Hunt, is also here.

This is a presentencing hearing on challenges to the

application of the guidelines in the convictions against

Ms. Dean assessed by the jury in this case, substantial briefing

having been reviewed by the Court from both sides as well as

discussions with Mr. Hunt and his report.

A couple of matters: One, my notes reflect we have a

motion of Deborah Gore Dean for reconsideration of ruling

denying her motion for a new trial, and that was filed the 18th.

My copy is not date-stamped, but I think you probably got it in

Friday as well. And then received on the 17th in my chambers

was a memo of law in support of modifications to the presentence

report, a supplement to her original filing, I believe.

And then I understood that government had my clerk

make an inquiry as to time frames to respond to this new trial

reconsideration motion and was going to respond orally today.

Is that correct, Mr. Swartz?

MR. SWARTZ: Yes, Your Honor.
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THE COURT: All right. Let me take up the new trial

issue first before we get to consideration of the guidelines

that may apply in this case or not. All right, the basic issue

is the Court's ruling as to certain matters that have been

challenged by Ms. Dean again, and that went into, I think,

allegations about a check about Mr. Mitchell, Agent Cain's

issue, and Russell Cartwright's statements, and asking the Court

to review at least in camera certain materials to see how they

would affect or not the jury's decision in this case.

All right, Mr. Swartz.

MR. SWARTZ: Thank you, Your Honor. With the Court's

permission, I will address the motion for reconsideration on

behalf of the government, and Claudia Flynn will address the

sentencing guidelines issues.

THE COURT: All right, that's fine.

MR. SWARTZ: With regard to the motion for

reconsideration, Your Honor, the government has three points

that it would like to make this morning. The first is that the

motion for reconsideration does not raise any issues not already

presented to the Court and ruled upon by the Court in denying

Ms. Dean's original motion for a new trial.

Our second point is that in any event, on the merits,

Ms. Dean's arguments in her motion for reconsideration are wrong

and are demonstrably wrong.

Our third point is, Your Honor, that the motion for
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reconsideration itself provides a further basis for finding that

defendant Dean has obstructed the administration of justice in

this matter and has repeatedly made false statements, including

in the motion for reconsideration, in an attempt to avoid the

application of the appropriate guidelines and, indeed, to

challenge the conviction that has been obtained against her.

Turning to the first point, the two issues that

defendant Dean has raised in her motion for reconsideration,

that is, Agent Cain's testimony and the Cartwright receipt, are

both matters that were, in fact, adverted to by the Court in the

February 14 hearing last week in which her motion for a new

trial was denied. They were also both raised in her original

motion for a new trial, and indeed, there is no reason, she has

suggested none and we know of none, to believe that the Court

misunderstood or did not pay any attention to those arguments

when they were initially raised. So as a baseline matter, there

is no reason to go into a motion for reconsideration at this

point.

But beyond that, Your Honor, our second point is that

the motion is wrong. It's wrong in the charges it makes, and it

continues to raise issues that can be shown to be wrong.

Turning first to Agent Cain's testimony, as Your Honor

will recall, in her original motion for a new trial, defendant

Dean argued that Agent Cain had perjured himself in three

regards: first with respect to Hernando's Hideaway issues; the
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second was with respect to Castle Square, a HUD project in

Boston; and third was with respect to the alleged conversation

that defendant had with Agent Cain after the HUD inspector

general issued its audit report in April 1989.

It was the first two of those issues, the Hernando's

Hideaway issue and the Castle Square issue, that defendant

particularly stressed in her motion. Indeed, those were also

the two issues on which Agent Cain had been cross-examined at

trial, as the Court will recall. There was no cross examination

on his conversation with the, supposed conversation with the

defendant.

In our opposition to the motion for a-new trial, we

showed the defendant had, in fact, made false statements in her

affidavit regarding both of the initial two matters, that is,

the Hernando's Hideaway matter and the Castle Square matter.

First, with regard to Hernando's Hideaway, as the Court noted in

the February 14 hearing, defendant at least made a mistake and

has acknowledged that she made a mistake, but we believe that it

is more than simply a mistake, Your Honor.

In her affidavit, she set forth in extremely

compelling detail an incident that she said occurred and that

Agent Cain should have known had occurred and that the

government should be able to determine had occurred if it had

done even minimal investigation. In fact, we submit that

defendant never expected that the government would be able to
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obtain HUD IG travel records from approximately nine years ago

to rebut this claim, and instead she put forward what seemed on

its face to be a plausible event and hoped to pit her

credibility against that of Agent Cain's. At a minimum, Your

Honor, this was reckless, particularly given the accusations

against Agent Cain, a career government agent, and it also at a

minimum completely undercuts her credibility on all other

matters.

Turning to the second point, the Castle Square point,

there, Your Honor, the false statements of defendant cannot even

be excused as negligence or recklessness, because what she

stated in her affidavit, Your Honor, is a complete inversion of

the truth, and it was deliberately so. Her affidavit, as Your

Honor will recall -- and I have copies if it would be of

assistance to the Court further -- in her affidavit, defendant

stated that she had gone to Agent Cain on the Castle Square

project, had told him that there was an irregular funding of

that project caused by Thomas Demery, and told him that the

funding should be stopped. She also stated that she had told

Agent Cain that she had also gone to the deputy assistant

secretary for Multi-Family Housing, who at that time was Hunter

Cushing, and the undersecretary in an attempt to have the Castle

Square funding stopped.

But as we showed in our opposition and particularly in

the materials we attached as appendix F to that opposition,
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those statements were false. They could not have been more

false, because Agent Cain's interview notes revealed and

defendant's own correspondence confirms that she was acting as a

consultant for the Castle Square project, not trying to have the

funding stopped, but to try to have the funding delivered there,

and in fact, that correspondence in that interview report also

indicates that she went to the deputy assistant secretary,

Hunter Cushing, and she went to the undersecretary to get the

funding put in place. Those materials are attached, as I said,

as appendix F. We also have copies this morning if it would be

of assistance to the Court.

But again, there can be no mistake about that kind of

thing, nor can there be a question, I believe, of recklessness.

The intent was to have this Court believe that she had nothing

to do with the project and again to suggest that Agent Cain was

a liar.

That brings us, Your Honor, to the third suggestion,

that Agent Cain perjured himself, and that is the supposed

conversation with regard to John Mitchell. Defendant's argument

both in her original motion and in her motion for reconsidera-

tion is that she was told by Agent Cain that the check from

Louie Nunn to John Mitchell in connection with the Arama project

was being kept in the field, being maintained by the HUD

regional inspector general's office. She says if true, that's a

fact that she could have only learned from Agent Cain, and



8

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

therefore she is entitled to discovery on the issue of where the

check was. But, Your Honor, it's false.

I'd like to provide to the Court, if I may, an excerpt

from -- if I can find it -- the inspector general's report. If

the Court will indulge me for a second?

THE COURT: All right.

MR. SWARTZ: Your Honor, this is a copy, an excerpt

from the HUD Inspector General's Office report on the Mod Rehab

program of April 1989, the report that defendant says was the

predicate for her phone call to Agent Cain after she received

it. The first page is a cover page of that report. The second

and third pages are excerpts from the report, the interview of

Louie Nunn.

It was this interview, Your Honor, that revealed that

Louie Nunn had paid $75,000 to John Mitchell. That's referenced

on the second page, approximately midway down, "Nunn paid John

Mitchell, former United States attorney general, $75,000 for his

help in the Arama project."

If Your Honor will turn to the third page of this

interview report, which again was in defendant's possession by

her own testimony, you'll note that the final statement in the

report is, "Agent's note: All the contracts agreements shown to

Nunn were obtained from HUD OIG audit file in Atlanta, Georgia."

So, Your Honor, the report itself suggests that the

materials shown to Nunn that involved General -- excuse me,
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former Attorney General Mitchell were maintained in the field.

There's simply no basis for her suggestion that she could have

only learned such a fact from Agent Cain. Even if it were true,

the report itself on its face would have provided her with the

information that suggested to her that materials were being

maintained in the field.

We submit that on all three of these points then, Your

Honor, defendant has attempted to pit her credibility against

Agent Cain and has made attacks on Agent Cain's integrity that

are completely unfounded.

The same is true, Your Honor, with regard to the

Cartwright receipt, which has also been the subject of last

week's hearing as well. Your Honor will recall that defendant's

testimony about the Cartwright matter was elicited in connection

with various other Black Manifort matters that were being

discussed and other entertainment she may have received from

Black Manifort employees, one of whom was Russell Cartwright,

and I have for the Court that testimony, a copy for defense

counsel. This is transcript 2864.

The question at the bottom of that page is, "And how

about Russell Cartwright? Did you ever have meals with Russell

Cartwright?"

At the top of 2865, defendant responds, "No, I've

never eaten with Russell Cartwright."

The next question is, "Do you recall going out to
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for holding that defendant should receive a two-level

enhancement for obstruction of justice for making material false

statements to the Court pursuant to Sentencing Guideline 3C1.1.

Thank you, Your Honor.

THE COURT: All right, thank you.

All right, Mr. Wehner, do you want to respond briefly

on this new trial motion?

MR. WEHNER: Yeah, briefly, Your Honor. Generally,

I'd point out to the Court it's another, Mr. Swartz's statement

is another example that draws me back to before the trial in

this case, when the Independent Counsel stood up and said there

wasn't any Brady material. That statement is about as

accurate, turned out to be about as accurate as the information

Mr. Swartz wants you to consider today.

If you look at the grand jury testimony of Abbie

Wiest, you will see that there is no more a fair inference from

that testimony that Deborah Dean perjured herself when

testifying about her relationship with Russell Cartwright than

that Andy Sankin gave Ms. Dean Christmas presents.

And I invite the Court to look at that grand jury

testimony with care, because Mr. Swartz has just told you that

Ms. Wiest testified in contradictory fashion to Ms. Dean. If

you look at page 56 and the exact information that Mr. Swartz

wants you to rely on, line 11, "Let me see if I can refresh your

recollection.
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dinner with Mr. Cartright, Abbie Wiest, and yourself on October

22, 1987?"

Defendant responds, "I've never eaten with Russell

Cartwright."

Your Honor, the government submits that that

statement, "I've never eaten with Russell Cartwright," is

perjurious. Indeed, the very Wiest grand jury testimony on

which defendant so heavily relies suggests that it's perjurious.

Defendant notes that the, Abbie Wiest in her grand

jury testimony suggested that defendant was not along on the

October -- it should be October 27, 1987 meal. Defendant

neglects to inform the Court, however, that Abbie Wiest went on

to testify that she and Russell Cartwright had had at least two

meals with the defendant.

In that regard, Your Honor, I have copies of the Wiest

testimony which were provided. She refers both to a dinner and

a lunch with defendant Dean and Russell Cartwright on page 57 of

her grand jury testimony.

Your Honor, with regard to the October 27, 1987

incident, of course, the question is as a legal matter whether

the government had a reasonable basis for suspecting that indeed

defendant was along on that, that occasion, and Wiest said not,

but of course, Wiest, like many others, when confronted with

receipts that suggested that while they were HUD employees, they

had taken meals from particular individuals who had business
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pending before HUD, would frequently say, as we've suggested,

that really she was personal friends with these people and it

didn't have anything to do with HUD, or that occasion didn't

happen, but the receipt itself, Your Honor, standing alone would

have given more than sufficient basis for the government to have

a reasonable suspicion that it did.

Here's a copy of the receipt. As Your Honor will see,

it's not simply a receipt, but it's also a reimbursement form

submitted to Black Manifort by Russell Cartwright. It's the

bottom item on the first page before the whited-out section of

10-27, "Wadsworth, Wiest, and Dean," it says, and it carries

over to the Wadsworth column "134." I should say that the Wite-

out is not the work of the government, but rather of the party

that produced the document.

Similarly on the expense report, on the second page,

it says "HUD, Wiest, Dean." It says "HODAG" for the nature of

the discussion. Client name, it says "Wadsworth," and it says

"$154."

The third page, Your Honor, is a set of receipts

themselves, the credit card receipts, and the bottom receipt

says "CFM," which stands for Cruse, Fox & Manifort, "Wadsworth,

Dean, and Wiest."

And, Your Honor, in fact, as the government is aware,

there was a project being pursued by Mr. Wadsworth at that time

through Russell Cartwright and other members of Black Manifort.
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We've submitted here for the Court and defense counsel copies of

some of the correspondence during that time period confirming

that fact. This alone, Your Honor, we suggest, would give the

government a reasonable cause for suspicion, a reasonable basis

for going forward on cross examination.

Your Honor, with the Court's permission and with the

appropriate direction under rule 6(e), we're also prepared to

discuss this morning and to submit in camera for the Court's

review Russell Cartwright's grand jury testimony should the

Court so desire, which is what defendant Dean has requested

here.

THE COURT: Was this Abbie Weist's grand jury

testimony produced and brought out to the defendant --

MR. SWARTZ: Yes, it was.

THE COURT: -- at the time this issue arose?

MR. SWARTZ: Yes.

THE COURT: She said that he wasn't at this dinner,

because it was her birthday?

MR. SWARTZ: Said that Dean was not at the dinner,

yes, Your Honor. That is the exact copy, I believe, of the

grand jury -- or excerpt from the grand jury transcript that

defendant had.

THE COURT: All right.

MR. SWARTZ: I should say, Your Honor, that without

going into the specifics of Russell Cartwright's testimony, that
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it suggests, it also confirms that defendant perjured herself

with regard to saying that she had never eaten with Russell

Cartwright, and furthermore, that the receipt is an accurate

one.

That is not to say, Your Honor, that Russell

Cartwright did not suggest with regard to other HUD employees,

although he could name none, that he might not have been

submitting false receipts supposedly pursuant to a Black

Manifort policy, but what he explicitly said was that he had

gone out to dinner and lunch with Dean, again confirming that

she'd perjured herself, and that he entertained her on two

occasions, including at the Mayflower Hotel, which, of course,

is the subject of the receipt.

If Your Honor so desires, we'll submit that.

THE COURT: All right. Do you have that here?

MR. SWARTZ: Yes, I do, Your Honor.

THE COURT: All right, I'll take that in camera.

MR. SWARTZ: Okay.

MR. WEHNER: Your Honor, could we have the opportunity

to review that, please?

THE COURT: No, I'm taking it in camera.

MR. WEHNER: Thank you. I just wanted to make the

record.

THE COURT: All right.

MR. SWARTZ: As you see, Your Honor, Russell
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Cartwright's testimony before the grand jury is extremely

extensive. We are glad to provide the whole record to Your

Honor, and we're glad to provide any excerpts to defense counsel

relating to defendant Dean that Your Honor considers to be

appropriate.

In particular, Your Honor, the page numbers here would

be page 27 with regard to other meals, page 30 with regard to

the Mayflower matter, and then the later pages -- 34, 36, with

regard to the supposed Black Manifort practice, although again,

I would like to stress, Your Honor, two points in that regard:

One, Russell Cartwright could not identify any

individuals that he supposedly followed this practice with

regard to, and again, as I've suggested to Your Honor, it's not

uncommon in our experience that the attempt has been to suggest

that these events never occurred, but the second point and the

more important point here is that he had already admitted having

gone out with defendant Dean on four occasions.

And, Your Honor, that brings me to my concluding

point, which is that defendant should not be permitted to

continue to obstruct justice in this way and to make statements

that require the government to go back, go through the record at

a massive expenditure of time and effort and require the Court

to do so. It is defendant that has made misstatements to this

Court, it is defendant who perjured herself, and we submit, Your

Honor, that the motion for reconsideration is a further basis
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"Question: I've seen records that reflect a dinner

with Russell Cartwright and Abbie Wiest at the Mayflower on the

27th of October 1987. Would that have been one of the occasions

that you were thinking of?

"Answer: No. But Debbie Dean wasn't there, was she?

"Question: The information we have indicates that she

was.

"Answer: No, she wasn't."

Now, Judge, if you take expense account receipts in

this town of Russell Cartwright or of an Andy Sankin and you

subject them to scrutiny, it does not give a reasonable

prosecutor a basis upon which to not delve further into whether

or not the event took place. Now I grant you you can construct

a case, take it in the light most favorable to the Independent

Counsel that all these events did take place, but when you

subject them to the scrutiny of cross examination, they don't

hold up.

And I would ask the Court that if you're going to

consider, for example, Mr. Cartright's testimony in terms of the

looking at the grand jury testimony, that you do two things:

One, I would like the Court to focus on what I believe based

upon what Mr. Swartz said was a statement that Mr. Cartwright

routinely phonied up his expense vouchers. Now I don't know,

I'd like Mr. Swartz to tell the Court what pages, where that

appears. He referenced it, but he didn't give the Court a
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reference as to what pages it appeared upon.

And it seems to me that when someone with a track

record of credibility as the Independent Counsel asks the Court

to determine that a witness who spent six days on the stand

testifying has perjured herself, that the least they should do

is bring Mr. Cartwright in to testify, as opposed to ask the

Court to take the word of the Independent Counsel, and subject

Mr. Cartwright to some cross examination, or let's subject

Ms. Wiest to some cross examination.

You have to argue from the record, Judge. You can't

stand up and make your record. And because it exists on a piece

of paper certainly doesn't make it true. -

Now with regard to the John Mitchell check, if you

scrutinize the testimony at trial, Judge, and you take a fair

look at it, you will recall Ms. Dean received the inspector

general's report in April of 1989 and that that is when she

testified she made the call to Agent Cain. If you look at this

report, Judge, this report is authored, this interview is

authored December 12 of 1988, almost five months before. And

this is the report upon which the Independent Counsel wishes you

to rely upon what was in Agent Cain's possession in May of 1989.

Now the cover sheet accurately reflects the date

during which Ms. Dean approximately recalls when she had the

conversation. If you look in the upper right-hand corner, it

says, "Date of report: April 17, 1989." That's fairly
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consistent, fairly consistent with Ms. Dean's testimony as when

she received the report. The interview, however, took place at

his office, Mr. Nunn's office in December of 1988.

At the end of that report, the Independent Counsel

would have you say -- would have you assume that based on this

note, all the contracts agreements shown to Nunn were obtained

from the HUD OIG audit file in Atlanta, Georgia. Now it strikes

me that that is more consistent with what Ms. Dean testified to

than inconsistent to what Ms. Dean testified to, which was that

Agent Cain said the check, the check, not the contract or the

agreement, but he couldn't show her the check, because it was in

the field.

Now, Judge, you know, it cuts both ways, and that's

why, that's why the requirement is that you have to make

specific findings of fact under the sentencing guidelines before

there is an enhancement applied, and No. 2, that's why you call

witnesses to testify, to determine what the true facts are.

Now I'll be glad to cross-examine Russell Cartwright

or Abbie Wiest or this Agent Cain regarding the whereabouts of

this information, but until the Independent Counsel comes

forward with more than additional false receipts that may or may

not be accurate or comes forward with more than an investigative

report from which an equally compelling argument can be made

that it supports Ms. Dean's credibility, I submit to the Court

that there is no basis upon which for the Court to find under
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the relevant Supreme Court case, Dunnigan, that there's been

an attempt at obstruction.

THE COURT: All right. You had the Abbie Weist grand

jury testimony at trial, right?

MR. WEHNER: I recall, Your Honor, reading that. As I

stand here today, I do not recall whether it was in an interview

report or whether it was in the grand jury transcript, but I

recall the substance of it.

THE COURT: Where she said Ms. Dean was not at that

birthday dinner with Mr. Cartwright?

MR. WEHNER: I recall the substance of that, Your

Honor, at trial, yes, sir.

THE COURT: She also said that she had had dinners

with others, including Ms. Dean and Mr. Cartwright, at various

times, talked about a dinner in Old Town and a lunch downtown on

page 37 or 57, the number, of her grand jury testimony.

MR. WEHNER: I'm sorry, I'm on page 57, Your Honor.

THE COURT: On the middle of the page, it starts with

line 4.

MR. WEHNER: "Then we had dinner, I don't know if we

had dinner before that or after that, but we had dinner in Old

Town with Paul Manifort, Rick Davis, Russell Cartwright, Loury

Gay, and myself and Deborah one night"?

THE COURT: And then prior to that, "We had lunch

together."
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MR. WEHNER: I'm not sure I read.

THE COURT: Line 4.

MR. WEHNER: I'm sorry. "Well, one day in November,

we had lunch, me, Debbie Dean, Paul -- not Paul Manifort -- Rick

Davis, Loury Gay, me, and Debbie Dean had lunch downtown"? I

don't recall seeing that at trial, Judge. That's not to say I

didn't.

THE COURT: All right.

MR. WEHNER: But again, if you read the grand jury

transcript in terms of what Abbie Wiest was testifying

concerning, it's clear to me that it is consistent -- or not

inconsistent with Ms. Dean's testimony.

And I would be -- and as I say to the Court, I

suggest -- well, let me put it this way to the Court: If the

Court is going to consider the information regarding the Russell

Cartwright grand jury testimony, I request that the Court allow

me to issue a subpoena to Mr. Cartwright so that the Court can

gauge his credibility with regard to whatever it is Mr. Swartz

wants you to rely upon in his grand jury testimony. Not having

it leads to some difficulty in making that argument, but if the

Court intends to rely on it, we can avoid the grand jury problem

simply by putting Mr. Cartwright on the stand and having him

testify as to whatever Mr. Swartz would like him to testify to,

and I'll be glad to cross-examine him.

THE COURT: All right. On the motion for
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reconsideration of the new trial, the Court is going to deny

that at this time. The government has produced materials

reflecting both at the original Cain argument -- and I'll put it

in quotes -- Cain argument by defendant as to where she met him

and discussed matters with him. It seems to the Court that is

not accurate as to the John Mitchell check and Cain, when he

knew about it -- when she knew about it and where the documents

were, I think that's argument and could be argued either way

about it, but it doesn't mean of necessity the government is

putting on information they knew was false before the jury.

As to the issue on Mr. Cartwright, I think the same is

true. There is information in the government's possession both

ways that they had a receipt charging he had Dean and Wiest for

dinner that evening in question. The impression they had is

information from Ms. Wiest that she had eaten alone with

Mr. Cartwright.

I've reviewed the grand jury testimony of

Mr. Cartwright in this consideration as well as to his

recollection and his accuracy or not of his receipts, and that

does not change the Court's opinion that the government, while,

as I said before, zealous and aggressive, misrepresented to the

jury the issue as to the Cartwright receipt or not, the

defendant had information to challenge that inference or

recollection of Mr. Cartwright's about it.

Ms. Dean had testified at trial -- we'll go further if
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necessary into this in the sentencing phase of it -- "Did you

ever have meals with Russell Cartwright?" That was asked right

after a question about Rick Davis of Black, Manifort, Stone &

Kelly, she mentioned about that, she answered, "I've never eaten

with Russell Cartwright."

And she was asked specifically about going out on

October 22, 1987. I'm not sure that was the right date; it was

October 27. But in any event, she answered again, "I've never

eaten with Russell Cartwright."

There is evidence otherwise that she had eaten with

him. I don't know the context in which she was answering that

question in her mind. I can't say it's lying when she said she

never ate with him on October 22, whether when she said, "I've

never eaten with Russell Cartwright," she means by herself, with

others, I don't know, but for the purposes of the new trial

motion, I will not find that it raises any substantial issue

that more likely or not would result in a different jury verdict

or prosecutorial misconduct would result in ordering a new

trial, and because of that, I see no need to have Mr. Cartwright

or Ms. Wiest testify further in this matter or Agent Cain.

So I'm going to deny the renewed motion for a new

trial, I guess, or reconsideration. I'm denying the motion for

a new trial at this time.

I'd like to set up the sentencing matter now. I've

got a meeting at 12:15, a TRO to hear, and another matter at
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1:30, but we'll just have to come back and finish it this

afternoon. First I want to talk about I think underlying a lot

of this is a couple of matters. Did the government get,

Ms. Flynn, did you review the recent filing of Friday or so?

MS. FLYNN: Yes, Your Honor, I have.

THE COURT: All right. I had raised with Probation --

I think this all should be on the record, because it's rather an

interesting procedure we have now in our sentencing guidelines,

with the Probation Office sort of interfacing with the

prosecution, who has one view, and the defendant has one view,

and the Court has a view, and the probation officer is in the

middle of this, getting slammed from each side and maybe from

the Judge's side as well.

I reviewed with Mr. Hunt only after the matters were

fully finished. Today, as a matter of fact, I met personally

with him. I had one brief phone conversation with him months

ago, but I met personally with him, I believe, today as to his

findings particularly in a couple of areas I was interested in,

and I've asked him to do some checking after we have a

conference, we have our conference today, and that is, whether

or not there is some analysis that has not been gone into that I

think was raised by the defendant when we had independently in

chambers begun to look at it this way as to instead of

gratuities or conflict of interest, he'd looked at fraud

sections as applicable, and we have done some research on that
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in chambers last week.

That also is affected perhaps by which guidelines

apply, 1990 or 1993 guidelines, as had been amended in '91, and

that also that ruling may apply to affect any determination

eventually as well, but I'd like to discuss if this is a

conspiracy to defraud, if the first two counts are covered by

the guidelines, and that's the first issue I'm going to take up

with counsel is whether or not they're covered, but beyond that,

whether or not it's more appropriate to go to an analogous

violation of fraud since this was an intent to defraud the

government, to deprive the government of her best services, as

opposed to really accepting gratuities or having conflicts.

All right, let me ask Mr. Wehner first then, I think

the fundamental first issue is what is covered by the guidelines

in these offenses where Ms. Dean has been convicted. Having

ruled that I don't accept the theory of the prosecution that

every payment on the continuing HUD contracts issued as a result

of Ms. Dean's influence, at least as accepted by the jury as

happened, then that cuts out all but the first two

automatically, and whether or not there's sufficient other acts

of co-conspirators beyond the effective date of the guidelines

that tie in the first two counts I think is the issue, and are

there not payments to these co-conspirators and other acts that

would tie in the first two counts of the guidelines.

MR. WEHNER: There are payments to co-conspirators
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after November 1 of 1987. The issue for the Court, however, is

whether under the admitted standards of Milton and Dale,

whether Ms. Dean or, frankly, not Ms. Dean, but an individual in

Ms. Dean's position would have foreseen that those payments

would have continued and would have formed a part of the

conspiracy.

And I submit to the Court that based upon the record

at trial that was developed in terms of, in terms of the

conversations that took place between the developers and the

consultants with regard to continuing payments, that if you look

at the payments that the Independent Counsel alleges were in

furtherance of the conspiracy that occurred after October or

November of 1987, that given the facts as proved by the

Independent Counsel at trial, that a reasonable individual in

Ms. Dean's position could not have foreseen that those payments

would be in furtherance of the conspiracy of which she has been

convicted.

And I point out to the Court and one thing that the

Court had mentioned previously when we were arguing on the

initial set of rule 29 motions, that conspiracies simply cannot

continue forever under the criminal justice system. They just,

they simply cannot.

And when you have co-conspirators that testify that

they weren't conspiring, that what they did, that they did not

have the intent to conspire, it's not a situation where, as the
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Independent Counsel would have you believe, that there's this

great veil of secrecy surrounding the conspiracy. And I point

out to the Court that, for example, Ms. Dean left HUD in October

of 1987.

Now I'll grant you, Judge, that that does not meet the

legal definition of what is required for withdrawal from a

conspiracy, but that certainly is compelling evidence that

because the Independent Counsel has been able to show no

connection between Ms. Dean and the conspiracy they proved after

October of 1987, when she left HUD, that she certainly could not

have foreseen that it was continuing. Taken in the light most

favorable to the government, the conspiracy certainly ended as

far as an individual in her position was concerned once the

moderate rehabilitation units were awarded.

Again, that may not have been enough and is not enough

under the law to show an affirmative act of withdrawal from the

conspiracy, but in terms of the sentencing guidelines issues,

this Circuit has put the test in the conjunctive. It's not a

disjunctive test. It's not simply an act by a co-conspirator

beyond the deadline within the sentencing guidelines parameters.

It is an act which was, quote, reasonably foreseeable and was a

part of the conspiracy.

There is no testimony on the record from the

co-conspirators that either made or received the payments that

these payments were in furtherance of a conspiracy. So I submit


