JAMES P. SCANLAN
2638 39th Street, N.W.
Washington, D.C. 20007
(202) 337-3927

June 10, 1997

PERSONAL AND CONFI DENTI AL

Claudia J. Flynn, Esq.

Chief of Staff

O fice of the Assistant Attorney General
for the Crimnal Division

United States Departnent of Justice

950 Pennsylvania Ave., N W

Washi ngton, D.C. 20530

Dear Ms. Flynn:

This letter is to request you to provide a listing of
positions you have held with the federal governnent. | am nost
interested in knowi ng when you served in the Ofice of
I ndependent Counsel Arlin M Adans or Larry D. Thonpson and the
positions (with dates) you have held at the Departnent of
Justice. |If there exists an official Departnent of Justice
profile or biography on you, | would appreciate a copy. These
seemto be itens of information that a governnent official in
your position would readily reveal to any nenber of the public
regardl ess of the reasons such person sought the information.

| think it appropriate, however, to state that ny interest
inthis information relates to your conduct as an Associ ate
I ndependent Counsel in the Ofice of Independent Counsel Arlin M
Adanms. Al | know of that conduct is that you appeared at a
hearing on February 22 and 23, 1994, to address certain
sentencing issues in United States of Anmerica v. Deborah CGore
Dean, Crim No. 92-181-TFH (D.D.C.). On the first of those days,
prior to considering sentencing issues, the court heard argunent
on the defendant Deborah Gore Dean's notion for reconsideration
of the court's earlier denial of her notion for a newtrial. In
the notion for reconsideration, Ms. Dean had argued, inter alia,
t hat Supervi sory Special Agent Alvin R Cain, Jr. had commtted
perjury while testifying as an | ndependent Counsel w tness and
requested di scovery on that issue as well as on whet her
I ndependent Counsel attorneys were inplicated in that perjury.

As | trust you recall, during the trial Ms. Dean had
testified about calling Agent Cain in April 1989 to question the
statenent in the HUD I nspector Ceneral's Report that Louie B
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Nunn had paid fornmer Attorney General John N. Mtchell a $75, 000
consultant fee on a noderate rehabilitation project called Aranma
and to demand to know whether there existed a check show ng that
M. Mtchell had received that fee. Testifying as an | ndependent
Counsel rebuttal w tness, Agent Cain firmy denied any
recollection of such call. 1In closing argunent, Associate

I ndependent Counsel Robert E. O Neill placed great weight on
Agent Cain's testinony contradicting Ms. Dean's testimony about
the call in asserting that Ms. Dean |ied about her know edge t hat
John Mtchell had earned HUD consulting fees.

In support of a request for a newtrial M. Dean provided an
affidavit stating that when she called Agent Cain, he had told
her that there did exist a check showing that M. Mtchell had
earned the consultant fee, but that the check was then naintai ned
in the Regional Inspector CGeneral's Ofice. M. Dean also stated
that after calling Agent Cain she had told nme about the call,

i ncl udi ng what Agent Cain had told her about the whereabouts of
the check. | submtted an affidavit stating that in April 1989
Ms. Dean had told ne about the call to Agent Cain and had told ne
that Agent Cain had told her that the check was maintained in a
HUD field office. M. Dean argued that if the check was in fact
maintained in a field office in April 1989, it would be highly
relevant to the issue of whether Agent Cain committed perjury.

In its opposition to this notion, the |Independent Counsel
sai d not hi ng what ever about the whereabouts of the check or about
Ms. Dean's argunent that the whereabouts of the check could
corroborate her testinony about the call to Agent Cain. Only
when forced to do so by the notion for reconsideration in which
Ms. Dean pressed this issue further and requested di scovery on
the matter, did the Independent Counsel say anything about the
check. In an effort to persuade the court not to allow discovery
on these issues, Deputy Independent Counsel Bruce C. Swartz
endeavored to lead the court to believe that the |Independent
Counsel believed that Ms. Dean had surm sed that the check was
mai ntained in HUD s Atlanta Regional Ofice by an entry in the
HUD I nspector Ceneral's Report followi ng the report of a Decenber
12, 1988 interview of Louie B. Nunn. The entry stated: "All the
contracts/agreenents shown to NUNN were obtained from HUD-O G
audit file in Atlanta, Ceorgia."
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M. Swartz al so argued that Ms. Dean's sentence shoul d be
increased for fabricating the story about the check. He did not
address the inplications of nmy affidavit or indicate whether the
I ndependent Counsel maintained that it was in April 1989 that Ms.
Dean had surm sed that check was maintained in the regiona
office and that she had falsely told nme at that tinme that Agent
Cain had told her the check was that office, or the Independent
Counsel maintained that Ms. Dean had only recently fabricated the
story about the call to Agent Cain and that ny affidavit was
therefore false. The court refused to reconsider its ruling or
to allow the discovery sought by Ms. Dean stating that the
evi dence put forward "doesn't nean of necessity the governnent is
putting on information they knew was fal se before the jury."

The | ndependent Counsel had al so persuaded the probation
officer to recormend an increase in Ms. Dean's sentence on the
basis of Agent's Cain's contradiction of Ms. Dean's testinony
about the call. Presumably, you were then prepared to nake the
same argunents that M. Swartz had nmade about the call in order
to persuade the court to adopt the probation officer's
recomrendation. As it happened, you were not called upon to do
so, because the court, w thout hearing argunent on the issue,
refused to accept the recomrendation, indicating that it believed
that Ms. Dean may have made the call. 1In a related ruling
shortly afterwards, the court appeared to indicate that in fact
it believed that Ms. Dean had made the call.

Unless M. Swartz actually believed that Ms. Dean had
surm sed that the check was nmaintained in the HUD regi onal office
fromthe cited entry in the HUD I nspector General's Report--and
bel i eved, noreover, that Ms. Dean had fabricated the story about
the call to Agent Cain--the conclusion woul d seem i nescapabl e
that M. Swartz attenpted to obstruct justice in arguing to
persuade the court not to allow discovery on this issue.
Further, unless you believed these sane things, it would seem
that you conspired with M. Swartz, and presumably w th other
I ndependent Counsel attorneys, to obstruct justice concerning
this matter.

Cvility inclines ne to observe that you mght in fact have
bel i eved that Ms. Dean had not called Agent Cain and had
fabricated the story about the check. But | amafraid that I
find it inpossible to believe that such in fact was your belief
and suspect that nost persons famliar with the facts would share
ny view. And if you were willing to | ead the court to believe
that Ms. Dean had not called Agent Cain while believing that she
in fact had called him you should not serve in your current
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position or in any other position representing the United States
Gover nnent .

Let ne note at this point that while there is little room
for concluding that ny affidavit is true w thout concluding that
Agent Cain's testinony was false, the truth of ny affidavit is
actually not very inportant with regard to establishing that the
I ndependent Counsel obstructed justice in this matter. The
I ndependent Counsel's own actions in responding to the issue of
t he whereabouts of the check, including the eventual effort to
rely on the entry in the Inspector General's Report, is the
conmpel i ng evidence that |Independent Counsel attorneys attenpted
to deceive the court in order to prevent an inquiry into whether
Agent Cain had |ied and whet her |ndependent Counsel attorneys
knew about it. There could hardly be nore conpelling evidence
t hat | ndependent Counsel attorneys undertook to conceal what they
believed to be the fal se testinony of a governnment w tness than
the failure of |ndependent Counsel attorneys handling the post-
trial matters to seriously question Agent Cain and trial counse
once the issue of the check was raised. The manner in which
t hose attorneys responded to other clains of prosecutorial abuse
suggest that there is negligible chance that Independent Counsel
attorneys nmade a good faith effort to | earn whether Agent Cain
had |ied and whether trial counsel knew about it.

But I do not need to persuade you about this. For
presumably you know precisely what actions |Independent Counsel
took to learn the truth when the issue of Agent Cain's possible
perjury was raised in Ms. Dean post-trial notion. And you know
precisely what your own beliefs and notivations were when you
decided to participate in the |Independent Counsel's efforts to
persuade the court that Ms. Dean had fabricated the story about
the call.

Be m ndful, noreover, that the conclusion that |ndependent
Counsel attorneys conspired to obstruct justice would hold even
if there existed some rationale by which Agent Cain's testinony
was literally true. |In that regard, | note that in a neeting on
Decenber 12, 1994, Associate Deputy Attorney Ceneral David
Margolis rai sed the question of whether it was possible that,

t hough Ms. Dean had call ed Agent Cain, Agent Cain's testinony was
nevertheless literally true. But even if it there existed sone
rational e by which Agent Cain's testinony could be literally
true--for exanple, because he did not renenber Ms. Dean's calling
hi mon or about a certain date,! or because he sinply coul d not

! The crucial questioning of Agent Cain concerning his recollection of the

call from Ms. Dean began with the words" "At or about that date..." Tr. 3198. The only
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remenber a call that did occur--the Independent Counsel did not
advance such rationale in seeking to uphold the verdict against
Ms. Dean's charges of prosecutorial m sconduct, in seeking to
have Ms. Dean's sentence increased because of her testinony about
the call, or in opposing discovery on the whether Agent Cain
commtted perjury with the knowl edge or conplicity of |ndependent
Counsel attorneys. Rather, the Independent Counsel attenpted to
persuade the court that Ms. Dean never nade the call and that she
had fabricated that story about the whereabouts of the check,
just as Associ ate | ndependent Counsel Robert E. O Neill had
asserted to the jury, in reliance on Agent's Cain's testinony,
that "that conversation never ever happened.” Tr. 3506. Thus,

i f I ndependent Counsel attorneys believed that at some tine near
the end of April 1989 Ms. Dean called Agent Cain and asked

whet her there existed a check showi ng the paynent to M.
Mtchell, there can be little doubt that those attorneys engaged
in a conspiracy to obstruct justice that continues to this day.

| suggest that if you were in sonme manner involved in such a
conspiracy, you take immediate affirmative steps to withdraw from
it. 1 also suggest that if you were not party to such a
conspiracy, but have know edge of actions of |Independent Counsel
attorneys that may have violated federal |aws, you bring the
matters to the attention of a proper authority.

specific date Agent Cain had mentioned was April 17, 1989, which he gave as the date
of publication of the HUD Inspector General's Report. Tr. 3197. Though dated April
17, 1989, however, the report was not actually released to the public until April 26,
1989, when it was issued in conjunction with an audit report of the latter date. Ms.
Dean's written request to Agent Cain for a copy of the report was also dated April 26,
1989. Thus, Ms. Dean did not call Cain to ask about the check until at least April 26,
1989. Some might consider April 26, 1989, not to be "at or about" April 17, 1989, and it
is perhaps noteworthy that in the initial part of Associate Independent Counsel O'Neill's
closing argument he described Ms. Dean's testimony thusly: "And the day the I.G.
Report came out, she called Special Agent Cain..." Tr. 3419.

However, after giving April 17, 1989, as the date of publication of the report,
Agent Cain testified that he provided Ms. Dean a copy of the report "at or about the
time that it was published.” Tr. 3197. Thus, the logical antecedent of "that date" in the
guestioning of Agent Cain concerning Ms. Dean's call about John Mitchell was the day
that Agent Cain provided a copy of the report to her. This does not, however, rule out
the possibility that Agent Cain gave the responses he did because Independent
Counsel attorneys persuaded him that "that date" could be reasonably interpreted as
April 17, 1989.
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As you consi der an appropriate course of action, it would
per haps be useful for you to know the follow ng things that you
in fact may or may not know. |In Decenber 1994 and January 1995,
| brought this and other matters to the attention of Attorney
Ceneral Janet Reno, requesting an investigation of Ofice of
I ndependent Counsel Arlin M Adanms. In February 1995, | brought
the same matters to the attention of White House Counsel Abner J.
M kva, suggesting that he recommend that the President renove the
Honorabl e Jo Ann Harris fromthe position of Assistant Attorney
General for the Crimnal D vision because her actions as an
Associ at e | ndependent Counsel in the Dean case indicated that she
was unfit to serve in a position overseeing the ethics of federal
prosecutors. These allegations were referred to the Ofice of
Pr of essi onal Responsibility.

In June 1995, subsequent to the resignations of both Judge
Adams and Ms. Harris, Mchael E. Shaheen, Jr., Counsel for the
O fice of Professional Responsibility, informed ne that the
Department of Justice had declined to investigate the Ofice of
| ndependent Counsel. Despite Judge M kva's having explicitly
assured nme that the Departnent of Justice would carefully
consider ny allegations concerning Ms. Harris, the Departnent of
Justice has yet to acknow edge to ne that such allegations were
ever nmade.

In Novenber 1995, | brought these sane issues to the
attention of Acting Assistant Attorney General John C. Keeney and
United States Attorney Charles R WIson, suggesting that actions
of Deputy I ndependent Counsel Bruce C. Swartz and Associ ate
I ndependent Counsel Robert E. O Neill in the Dean case indicated
that they were unfit to serve in their current positions as
attorneys for the federal governnent. This matter was al so
referred to M. Shaheen, who inforned ne by letter of January 30,
1996, that he viewed ny correspondence to Messrs. Keeney and
WIlson to be an effort to cause the Departnent of Justice to
reconsider its decision not to investigate the O fice of
I ndependent Counsel, and that the Departnment of Justice declined
to reconsi der that decision.

Though di sagreeing with my view that there existed facts
suggesting the federal prosecutors knowi ngly presented fal se
evi dence or that the prosecutorial abuses | had identified were
exceptional, M. Shaheen did indicate that he believed that |
personal ly strongly believed that several governnment w tnesses
had commtted perjury. This would seemto indicate at |east that
M . Shaheen accepted the truthful ness of ny affidavit. It is
hard to understand how exactly M. Shaheen coul d accept ny
affidavit as true without believing that Agent Cain had commtted
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perjury and that |ndependent Counsel attorneys attenpted to
obstruct justice in resisting discovery on that issue. M.
Shaheen may one day be call ed upon to explain his reasoning on
this point, and even at this tinme he nmay be willing to do so to
you.

In any event, in the neantinme, conmencing in Septenber 1995,
| raised these sanme issues with |Independent Counsel Larry D.
Thonpson, suggesting to himthat his failure to informthe court

of all instances of |ndependent Counsel m sconduct would
inplicate himin that m sconduct, including any aspect of such
m sconduct that violated federal |aw. Recently, | have resuned

ny correspondence with M. Thonpson concerning certain docunents
t he I ndependent Counsel introduced into evidence and certain

fal se representations the I ndependent Counsel nmade to the court
subsequent to ny initially bringing these matters to his
attenti on.

In ny earlier correspondence with M. Keeney, | suggested
that | would be raising the sane issues | had raised with him
concerning M. Swartz and M. O Neill with the next Assistant
Attorney General for the Crimnal D vision upon confirmation of a
presidential appointee in that position. Wen | do so, absent
reason to reconsi der the understandi ng descri bed above concerni ng
your involvenment with one of the nore serious issues of
prosecutorial abuse in this case, | shall at the sane tinme raise
wi th such appoi ntee the appropriateness of your continued
enpl oyment with the Departnent of Justice.

I will also shortly be raising certain issues again with the
Departnment of Justice on the basis of a nunber of devel opnents
subsequent to the Departnent's June 1995 and January 1996
deci sions not to investigate the Ofice of |Independent Counsel.
These i nclude the apparent di sappearance from | ndependent Counsel
files of a docunent that was highly relevant to one of ny
al l egations that |ndependent Counsel attorneys used false
evidence in the case.? They also include the Independent
Counsel 's proceedi ng, on February 27, 1996, apparently with full
know edge of Department of Justice officials, to falsely
represent to the Honorable Stanley S. Harris in the case of
United States of Anmerica v. Thomas T. Denery, Cim No. 92-227-
SSH (D.D.C.), that Thomas T. Denmery had given conpletely truthfu
testinony in this case. See Letter fromJanes P. Scanlan to
Larry D. Thonpson 4-11 (May 26, 1997).

> See my letters to Larry D. Thompson dated February 26, 1997, March 26,
1997, March 31, 1997, May 14, 1997, and June 9, 1997, and Mr. Thompson's letters to
me dated March 25, 1997, and April 3, 1997.
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Anot her devel opnent is ny own com ng to understand that the
court of appeals in this case held that an official or agent of
an executive branch agency who nmakes a fal se statenent or
conceal s or covers up a material fact concerning a matter within
the agency's jurisdiction violates 18 U . S.C. 8§ 1001. It seens
necessarily to follow fromthat holding that any effort by a
government | awyer to deceive a court in the prosecution of a
civil or crinminal case violates 18 U . S.C. 8 1001. See Letter
fromJanes P. Scanlan to Larry D. Thonpson (Feb. 11, 1997).

In addition, I will fromtine to tine be raising these
issues in other foruns. Wether | give attention to your actions
as an Associ ate | ndependent Counsel at such tinmes will depend on
the significance of those actions, and of your current position
with the Departnent of Justice, to the particular issues | raise
and the particular forumin which I raise them

In any event, to facilitate your consideration of these
matters, | amenclosing a diskette containing all ny
correspondence with the Departnent of Justice, the White House,
and | ndependent Counsel Larry D. Thonmpson, as well as hard copies
of the correspondence back to ne. Upon naking some corrections
to the rather vol um nous underlying materials |I had provided the
entities or individual listed above, | may provide copies of
those materials to you as well. The matter of the |Independent
Counsel 's actions concerning Agent Cain are discussed at various
pl aces throughout the correspondence, probably nost fully in ny
May 25, 1995 letter to M. Margolis (at 6-12), ny August 15, 1995
letter to M. Shaheen (at 3-11), ny Septenber 18, 1995 letter to
M . Thonpson (at 5-14), ny Novenber 30, 1995 letter to M. Keeney
(at 5-14), and ny March 11, 1996 letter to M. Shaheen (at 5-9).°

| amproviding this material to you in your private capacity
in order that, should you wish to do so, you may share the
material wth your own counsel w thout wongfully appropriating
the property of the Departnment of Justice or the Ofice of
I ndependent Counsel. |If you have sonme need for the nore
vol um nous nmaterials, please contact ne at the address or
t el ephone nunber on the |l etterhead or reach ne by phone during

® The correspondence in on separate directories for material to provided to the
Department of Justice and White House (directory DOJ) and Independent Counsel
Larry D. Thompson (directory OIC). The material is formatted in WordPerfect 5.1. The
enclosed index identifies each item. Some confidential material is excised from item 15
of the first group of materials and item 2 of the second group.
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the day at (202) 887-4453. | assume, however, that you know nore
about the Agent Cain matter than | do.

As | have stated to M. Thonpson on a nunber of occasions,
if inthis letter or any other of the enclosed materials |I have
m sstated or msinterpreted any of the actions | have descri bed,
or if there exist facts that woul d cause your actions or those of
ot her I ndependent Counsel attorneys to be perceived in a |ess
harsh light than | have portrayed them | would wel cone your so

advising ne. | have no desire to m scharacterize any event or to
state anythi ng about you or other current or former agents of the
O fice of Independent Counsel that is not true. | recognize,

however, that it would be inproper for you to comunicate
anything to me about your actions as an Associ ate | ndependent
Counsel wi thout the perm ssion of the Independent Counsel.

I woul d appreciate your providing ne the material |
requested in the openi ng paragraph at your earliest conveni ence.

Si ncerely,

/'s/ James P. Scanl an
Janes P. Scanl an
Encl osures

cc: Larry D. Thonpson, Esq.
I ndependent Counsel



